
 

  

GJHKSÅ

 
Editorial Board: 
Ms. Pakky Lei (Editor) 
Mr. Victor Yu (Copy Editor) 
Dr. James Lau (Legal Adviser) 
Email:     editor@hkilt.com  
 
Public Relations: 
Mr. Stanley Leung (Photographer) 
Email:     pr1@hkilt.com  
 
General Enquiries 
Tel:          2116-2669 
Fax:        2116-1588 
Website: http://www.hkilt.com  
Email:     info@hkilt.com 
Address: Room 1202, 12th Floor 

New Commerce Centre 
19 On Sum Street  
Sha Tin, New Territories  
Hong Kong 

 

Copyright 2011 

The Hong Kong Institute of Legal 

Translation.  All rights reserved. 

 

The opinions expressed in this 

newsletter are not necessarily those 

of the Hong Kong Institute of 

Legal Translation, or any or all of 

its members. Although every care 

has been taken to ensure the 

accuracy of the information 

contained within the newsletter, 

the Institute accepts no 

responsibility for any inaccuracies, 

errors or omissions howsoever 

arising, whether through 

negligence or otherwise.  

 

This newsletter is issued on the 

understanding that the Institute is 

not responsible for the results of 

any actions, errors or omission 

taken on the basis of the 

information contained in this 

newsletter. The Institute expressly 

disclaims all and any liability to 

any person, whether a reader of 

this newsletter or not, in respect of 

any action or omission or the 

consequences of any action or 

omission by any such person in 

reliance, whether whole or partial, 

upon the whole or part of the 

contents of this newsletter. 

 

    

Anniversary MessageAnniversary MessageAnniversary MessageAnniversary Message 
 

Time flies. I was glad to be among those who witnessed the setting up 
of HKILT a little more than a year ago. And now the Institute has just had 
its AGM held with a new Council formed! To balance between the work of 
HKILT and her other commitments, our Chairlady, Dr. Emily Poon, had 
chosen to step down and take up the post of Vice Chairman, while Dr. James 
Lau, our former Vice Chairman, was unanimously elected to be the new 
Chairman. Under their leadership and guidance, the Institute had overcome 
various difficulties since its establishment.  
 

The past year was a fulfilling one, during which the Institute had 
published its first newsletter, organized a CPD seminar and completed a few 
translation projects. The number of members was growing, though in a slow 
pace. The Council had also successfully invited new members to join and fill 
up various positions. For example, David Tai was appointed Translation 
Director with the main responsibility to co-ordinate the translation projects 
we take up and ensure they are up to the best possible quality. Those projects 
not only provided us with opportunities to gain experience in translating legal 
documents but also contributed to our balance sheet. In addition, we have also 
had our first audit completed. I was particularly indebted to our Accounting 
Officer, Pakky Lei, who had always kept our accounts up-to-date. The audit 
would not have been as smooth if it were not her who maintained the book in 
such a good shape.  
 

Looking forward, we will continue to focus on promoting legal 
bilingualism and legal translation in Hong Kong and other places, Mainland 
China in particular. We also hope to recruit more members in the years ahead. 
After all, our objectives would never be achieved without the support of our 
members. We therefore encourage you to join us. We also hope you would 
send us your articles on legal translation or related subjects, which we would 
be most delighted to publish in our newsletter should they meet the 
standards. Your comments and ideas are always welcome. Sign in to our 
website www.hkilt.com and share your views with us on our forum! 
 

Yu Fai, Victor 
Treasurer of HKILT 
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The Hong Kong Institute of Legal Translation was founded on 25th August 2009. It 

is committed to legal bilingualism and aims to be the first professional organisation of 

legal translation in Hong Kong which is non-profit-making and politically neutral. 
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Event HighlightsEvent HighlightsEvent HighlightsEvent Highlights    
    

Members’ Gathering on 27 Mar 2010 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Top left: Dr. Emily POON Wai-yee 

Top right: Dr. James LAU Kit-hung 

 

 

Photographer (Background photo): Pakky Lei 
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n order to exchange ideas and let members get acquainted with each other, 

the Institute for the first time organised a members’ gathering in March 

2010. Dr. Emily Poon briefly introduced the Institute and its news to the 

members, while Dr. James Lau proudly presented our website which has been 

put into use just a few days before the gathering. Shortly afterwards, we 

stepped into another session – the first certificate presentation ceremony. 

Welcome all members to the Institute! 
PakkyPakkyPakkyPakky Lei Lei Lei Lei    

 

 

                                                    
Presentation of  

Certificates to Members  
                                                    

 

 

 
   

 

 

 
Photographer (Background photo): Pakky Lei 
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CPDCPDCPDCPD  Seminar on 14 Aug 2010 
 

he Hong Kong Institute of Legal 

Translation has celebrated its first 

anniversary and within the last year the 

Institute has held a number of well-received activities 

and symposiums covering different legal translation 

issues, rising to fame as a professional and yet 

academic institute in the field. On 14th August 2010, the 

Institute first held a one-day CPD Seminar in the Bank 

of China Theatre at the Open University of Hong Kong 

in a bid to further promote legal bilingualism and legal 

translation in the SAR. “This CPD course is accredited 

and approved with 6 CPD points by the Law Society of 

Hong Kong. Participants who attend both the morning 

and afternoon sessions and fulfill certain requirements 

will then receive 6 CPD points straight away. The 

speakers are all qualified and experienced practitioners 

in the legal profession and the topics are just too good 

to miss,” told Dr. Emily Poon,  

Chairlady of the Institute  

and Associate Professor  

of the School of Arts  

and Social Sciences,  

OUHK. 
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Topics and speakers:  

 

The Institute has invited the Hon. Madam 

Justice Chu, Judge of the Court of First Instance, 

High Court, and Dr. Ho Koon Ki Tommy, 

Barrister, Associate Head of College of 

Humanities and Law of HKU SPACE to give 

lectures in the morning session whilst Dr. Neoh 

Anthony Francis, SC, JP, Dr. Poon Wai Yee Emily, 

Associate Professor of OUHK, Chairlady of 

HKILT and Dr. Lau Kit Hung, Solicitor, Vice 

Chairman of HKILT to give another two in the 

afternoon session. Topics covered include The Development of a Bilingual Legal 

System in Hong Kong, The Court’s Interpretation Strategies of Bilingual Legal 

Texts, Culture and the Language of the Law and Use of Plain Language in Legal 

Drafting and Legal Translation, which are all major challenges that the legal field 

has yet to address after the handover. No surprise, such CPD Seminar was 

packed out and received many positive comments. 
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Dr. Emily Poon attributed the success of this CPD Seminar to the hard 

work of the members of the Institute as well as the encouragement from the legal 

professionals, and more importantly, to the help from the School of Arts and 

Social Sciences, OUHK. The Institute will strive for promoting legal bilingualism 

and legal translation by offering various training and activities of different 

nature. If you are interested in knowing more about this “legal forum”, you can 

dig out more information about the Institute at hkilt.com. 
Stanley LeungStanley LeungStanley LeungStanley Leung    

 

For more details of the Seminar, please visit: 

http://www.hkilt.com/activities_detail.php?nid=38 

http://www.hkilt.com/publications.php 
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Internship Programme in May 2010 
pilot internship programme was launched in 

conjunction with the law firm, Messrs. Andrew 

Law & Franki Ho in May 2010. It was targeted on 

postgraduates with majors in legal translation. 

Students who landed the opportunity would practise in the 

aforementioned firm for 3-12 weeks. Skills in legal work and 

in translation of legal documents were within the scope of 

training. Upon completion of the internship, reference letters 

were provided to the interns. More exciting is that one of them has been offered to stay on as 

a full-time employee. 
James LJames LJames LJames Lauauauau    

 

Court Visits in Nov 2010 

1
st

 Court Visit 

n November 2010, the Institute organised 

two court visits led by our Vice-

chairperson Dr. James Lau. The first 

destination was the Eastern Law Court. The 

visitors comprised of our members as well as 

students from the Open University of Hong 

Kong (OUHK) who are studying the course 

“Hong Kong Legal System” leading to the 

Master of Arts in Legal Translation (MALT).  

This gave them a glimpse of the criminal 

proceedings on 1st November 2010. Dr. Lau 

explained the whole proceedings to the throng 

after they had stayed in the court room for nearly one and a half hours.                   2nd
 Court Visit 

The second visit 

was paid to the 

Kwun Tong Law 

Court on 25th 

November 2010. 

The visitors were 

members of our 

Translation Team.  

It was about a 

case for which a 

number of our members helped to produce a transcript of an audio-taped conversation,                             

the evidence proposed to be submitted on the said day of hearing.  
James LauJames LauJames LauJames Lau                   

 
 

A 

I 
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Photographer: Pakky Lei   

 

Translation Projects in Apr & Nov 2010 
 

ubsequent to the first translation project in February, the Translation Team of 

the HKILT undertook another one in April this year. The results achieved were 

most encouraging since both the quality requirements and timeframe set by the 

client were seamlessly met. Involved in the project were seven legal documents, namely, a 

statement of offence, admitted facts during trial, an appellant’s initial argument, an 

appellant’s perfected grounds of appeal, a respondent’s skeleton argument, a District Court 

judgment, and a judgment of the Court of Appeal. They were intended for use in the Court of 

Final Appeal under FAMC 14/2010. 

 

In November 2010, we have been retained by a law firm to transcribe a taped 

conversation into written Cantonese. The 3-hour conversation was converted into a transcript 

of more than 33,000 words. Obviously, the task was difficult yet challenging. For one thing, 

the time allowed for us was very limited. The second hurdle was that none of our translators 

had such experience before. Moreover, the recording was not completely audible due to 

background hum, noise, and, in addition, the various voices and pitch of the speakers at the 

practically chaotic scene. To top it all, Cantonese as a vernacular tongue is not supposed to be 

put in writing. Most expressions and terms in use could not be found from ordinary 

dictionaries, not to mention reproducing them by computer as the Cantonese characters had 

not been built into the Cangjie (倉頡輸入法) or the Simplified Cangjie (簡易倉頡/速成輸入法) 

input method. Although the transcript had not been tendered in evidence eventually, the 

Translation Team decided, for academic purposes, to improve it by examining Cantonese 

expressions in greater detail, and further translate the transcript from colloquial Chinese into 

English. Our experience will be published in our Translation Manual to the benefit of all 

members of the Institute.  

 

If you are in need of our quality services, please contact our Translation Director, Mr. 

David Tai, on (852) 9196-1660 for more details. Our translation team specialises in translating 

between Chinese and English, the two official languages of Hong Kong. 
 

David TaiDavid TaiDavid TaiDavid Tai    
 

S 
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Guest ColumnGuest ColumnGuest ColumnGuest Column        
 

从从从从《《《《新界土地契约新界土地契约新界土地契约新界土地契约（（（（续期续期续期续期））））条例条例条例条例》》》》的解释看香港双语法例的问题的解释看香港双语法例的问题的解释看香港双语法例的问题的解释看香港双语法例的问题    

何冠骥博士 

 香港法例的解釋和訴訟模式 

 港英政府統治期間，香港只有英文是法定語言。香港原來的法例亦只有英文本。為了回歸祖國，在“一國兩制” 的原則下，香港的法例在回歸前已改以中英雙語發佈，所有以前只有英文本的法例都在 1997 年前加上中文本。為了適應中英文法例文本的使用，香港法例第 1 章《釋義及通則條例》(《香港法例》第 1章)第 10B條規定： 

 

(1) 條例的中文本和英文本同等真確，解釋條例須以此為依據。 

(2) 條例的兩種真確本所載條文，均推定為具有同等意義。 

(3) 凡條例的兩種真確本在比較之下，出現意義分歧，而引用通常適用的法例釋義規則亦不能解決，則須在考慮條例的目的和作用後，採用最能兼顧及協調兩文本的意義。 

 眾所周知，香港法庭在解釋法例時，一般都是採取普通法傳統的解釋方法，其中最常用的是“字面解釋規則” （literal rule）1。 

 回歸後《基本法》成為了香港的“小憲法”。《基本法》早在頒布時已有中文本和英文本。但《基本法》本身究竟是中文本較英文本真確，抑或中英文本同等真確；在兩種版本出現意義分歧時，究竟應如何處理，《基本法》本身沒有說明。上述《釋義及通則條例》第 10B 條雖然是可行的解決方法，但條例本身只適用於條例的詮釋，對《基本法》的解釋沒有約束力。 

 回歸後香港仍然奉行普通法，其訴訟模式是“對抗性方式”（adversarial approach），而不是“尋根究底式”的偵訊（inquisitorial approach）。對抗性的訴訟有個特色，就是法官只有責任解決訴訟雙方向法庭提出的問題，問題之外的法律觀點，即使如何有關，如何重要，法官一般不會主動作出討論，並稱此等超越訴訟雙方提問的討論為“學術性” （academic）的探討。如果案件上訴至終審法院。根據《香港終審法院條例》(《香港法例》第 484章)規定，所有上訴到終審法院的案件必須先取得有關法庭的上訴許可(leave to appeal)才可提出上訴。批出上訴許可的法庭一般在上訴許可中以問題形式說明有關上訴要求終審法院處理的事項。2終審法院的判決就局限於回答上訴許可所提出的問題。因此，終審法院的判詞，也不會超越上訴許可中所提出的法律問題。 

 在對抗性訴訟模式下，如果遇到有《基本法》的條文的中英文本出現歧義，而這《基本法》條文又對解釋某條例有重要的影響，法庭如何處理？本文希望透過討論香港終審法院在 2006 年 1 月 5 日所宣布的案例，即《陳天仕》（Chan Tin Shi）3，來檢示一些由雙語法例所產生的解釋雙語法例的問題。 

 

 

                                                 
1 “字面解釋規則”是法官在法例的文字意義沒有含糊時所採用的解釋法例規則，參考 Duport Steel v. Sirs [1980] 1 WLR 142 。該案例說明只要法例的用字沒有含糊，即使負責解釋該法例的法官認為照字面解釋會做成不公義或不道德的結果，法官都不能不採納有關解釋。 

2 例如下文提到的案件《陳天仕》向終審法院提出的問題是Whether the effect of Section 6 of the New Territories Leases (Extension) Ordinance Cap. 150 

was to create a new estate in respect of government leases (save those excepted or excluded under that Ordinance), so that any person in adverse 

possession of the land cannot rely under the Limitation Ordinance Cap. 347 on possession prior to:  (a) 25 April 1988; or (b) 30 June 1997。 

3 Chan Tin Shi v. Li Tin Sung & Others [2006] 1 HKLRD 185, (2006) 9 HKCFAR 29。 

 

在 
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 逆權管有與新界土地契約 

 要理解《陳天仕》一案，首先要掌握一些逆權管有（adverse possession）4和新界土地契約的基本知識。逆權管有是普通法中土地法的一個十分重要的課題。簡單來說，逆權管有，是指一名侵入者（trespasser）非法佔據某土地一段特定的時間，最後其對該土地的權利在法律上凌駕原來的業權擁有人(owner) ，因而獲得該土地的業權，這種透過非法佔據土地而取得的業權稱為相逆土地業權（adverse title to land）。 

 

1997 年前，由於新界的土地只是租借給英國，英國對新界土地在法律上和一般租住房屋的租戶沒有本質上的分別，英國只是新界的承租人(lessee) ，她能給予新界土地的土地保有權必然是租賃權（leasehold）5，而租期亦不能超越其所獲得的 99年租借期。 

 新界的租借期於 1997 年 6 月 30 日屆滿。香港政府所能收歸然後批出的租契自然不能超越 1997 年 6 月 30日。因此，一般的新界集體官契(Block Crown Lease)由 1898年 7月 1日起生效，租用年期是 75年，另附有續租
24年減 3天的權利。1969年，香港的立法局通過《新界(可續期政府租契)條例》（New Territories (Renewable 

Government Leases) Ordinance，《香港法例》第 152章），其第 3條規定把新界土地的租契所載的續期權利當作已被其有權享有者行使了，同時，亦當作香港政府已批出一張新租契給原來業權擁有人。換言之，透過集體官契而批出的新界土地業權，都因為《新界(可續期政府租契)條例》變成自動續期至 1997年 6月 27日才屆滿。不是透過集體官契確立業權的新界其他土地，其官契所訂立的租期或許與一般集體官契不同，但其屆滿日卻一致地不會超越 1997年 6月 27日。 

 

 《新界土地契約（續期）條例》的產生 

 新界的租借期於 1997年 6月 30日屆滿亦促成了中英兩國政府在上世紀 80年代初開始談判關於香港的前途問題。香港政府在 20世紀 70年代初起，在香港籌劃多項大型基建項目，需要向國際籌集資金。這些大型基建項目的投資回本期往往跨越 1997年 6月 30日。除非國際上不承認清政府與英國政府所簽訂的不平等條約，否則，香港島和九龍界限街以南的土地是永久割讓給英國的，香港政府有權就這部分土地批出跨越 1997年 6月 30日的租契。但新界的租借期於 1997 年 6 月 30 日屆滿。中國官方對香港前途問題的立場，以及對新界的土地契約安排，對這些大型基建都有十分關鍵性的影響。香港政府必須在當時就處理關於香港在 1997年 6月 30日後政治前途的問題。 

 

1979 年 3 月，當時的香港總督麥理浩首度訪問中國，並首次向當時的中國領導人鄧小平提出香港前途問題。鄧小平提出中國必定會在適當時候收回香港，揭開了中英兩國就香港前途的談判。結果當然就是中國政府透過 1984 年 12 月 19 日簽署的《聯合王國政府和中華人民共和國政府關於香港問題的聯合聲明》（以下簡稱《聯合聲明》）宣布香港、九龍、新界都一併在 1997年 7月 1日回歸中國；而在“一國兩制” 的方針下，保持香港原有的資本主義制度和生活方式，五十年不變。 

 就新界土地契約方面，《聯合聲明》附件三的頭 3款就提供了明確的解決辦法。 

 

“一、《聯合聲明》生效前批出或決定的超越 1997年 6月 30日年期的所有土地契約和與土地契約有關的一切權利，以及該聲明生效後根據本附件第二款或第三款批出的超越 1997年 6月 30日年期的所有土地契約和與土地契約有關的一切權利，按照香港特別行政區的法律繼續予以承認和保護。” 

 

“All leases of land granted or decided upon before the entry into force of the Joint Declaration and 

those granted thereafter in accordance with paragraph 2 or 3 of this Annex, and which extend 

beyond 30 June 1997, and all rights in relation to such leases shall continue to be recognised and 

protected under the law of the Hong Kong Special Administrative Region.” 

 

 

                                                 
4 本文的法律名詞的中文譯文，除另有注明外，均採用由香港律政署出版的《英漢法律詞彙》2004年第四版的官方譯本。 

 
5 關於新界地的土地保有權，參考“Some Notes on Land Tenure in the New Territories” （Hong Kong Government Gazette 1901）。Sihombing, JE, “The 

Torrens System in the New Territories”(1984) 14 HKLJ 291。 
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“二、除了短期租約和特殊用途的契約外，已由香港英國政府批出的 1997年 6月 30日以前滿期而沒有續期權利的土地契約，如承租人願意，均可續期到不超過 2047年 6月 30日，不補地價。…” 

 

“All leases of land granted by the British Hong Kong Government not containing a right of 

renewal that expire before 30 June 1997, except short term tenancies and leases for special purposes, 

may be extended if the lessee so wishes for a period expiring not later than 30 June 2047 without 

payment of an additional premium.” 

 

“三、從《聯合聲明》生效之日起至 1997年 6月 30日止，香港英國政府可以批出租期不超過 2047年
6月 30日的新的土地契約。…” 

 

 “From the entry into force of the Joint Declaration until 30 June 1997, new leases of land may be 

granted by British Hong Kong Government for terms expiring not later than 30 June 2047.” 

 上述三個關於土地契約的條款，最後被納入《基本法》，變成《基本法》的第 120, 121, 122 和 123 條（詳下文）。 

 在《基本法》頒布之前，基於實際的需要，香港當時的立法局就已在 1988 年通過了《新界土地契約（續期）條例》（New Territories Leases (Extension) Ordinance，以下簡稱《續期條例》），《續期條例》成為了《香港法例》第 150章，在 1988年 4月 25日生效。該條例的“弁言” 開宗明義援引《聯合聲明》，確認在 1997年 6月 30日前屆滿的某些土地契約可續期至不超過 2047年 6月 30日。《續期條例》最初只有英文版本，中文本是後期才從英文翻譯成中文的，並在 1995年發佈。《續期條例》的第 6條規定： 

 

“本條例所適用契約的年期現予續期，由契約若非因本條例便會屆滿的日期起，續期至 2047 年 6 月
30日完結時止，無須補繳地價。”  

 

The term of a lease to which this Ordinance applies is extended, from the date on which it would, 

apart from this Ordinance, expire, until the expiry of 30 June 2047, without payment of any 

additional premium. ” 

 除第 2 條說明除外的租契，《續期條例》適用於所有在 1988 年 4 月 25 日時存在而若非因該條例便會在
1997年 6月 30日前屆滿的每份新界租契6。 

 《陳天仕》的裁決，就解釋了《續期條例》第 6 條所謂的“續期”意義。簡單來說，問題的核心是究竟《續期條例》第 6條所謂的“續期” 在 1997年 7月 1日有沒有產生一個新的業權？形式上是香港政府有沒有在租契續期的同時向新界土地的承租人批出一張新的租契？有否批出新租契並不單是形式的問題，在相逆土地業權的案件中，批出了新租契與否，對侵入者所獲得的相逆土地業權有根本性的影響。 

 

 逆權管有的法律 

 在普通法中，擁有某土地的業權即擁有對該土地的一系列權利。其中最重要的權利莫過於對該土地行使管有權（right to possession）。擁有土地的管有權可以透過訴訟把霸佔土地的侵入者趕走。當土地的業權擁有人把土地出租，他同時把土地的管有權在租約期內暫時交給承租人。租約期間，業權擁有人只有該土地的復歸產業權（reversionary estate）。待租約期滿後，他才重新獲得該土地的管有權。如果承租人再把土地分租，承租人便把他從原來租約所取得的土地管有權在分租契期內交給分租契承租人（sub-lessee）。分租契期內，承租人亦擁有該土地的復歸產業權，並於分租契期滿後重新再獲得土地的管有權直至原來的租契屆滿。 

 誠如上文所說，相逆土地業權指一名侵入者非法佔據某土地一段特定的時間，最後其對該土地的管有權在法律上凌駕原來的業權擁有人，並藉著這個管有權而獲得該土地的業權。要獲得相逆土地業權，侵入者必須事實 

 

                                                 
6 第 2條規定，短期租約、特殊用途契約和承租人根據第 5條以備忘錄形式註冊的契約都不適用《續期條例》第 6條。 
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 上有非法佔用該土地（factual possession of the land claimed），而且同時具有佔據有關土地的意圖（animus 

possidendi）7。侵入者有沒有佔用土地，和有沒有佔據的意圖均是對事實的裁決。 

 一般的逆權管有，是侵入者在沒有租約或沒有土地擁有人的許可下佔用土地。不過，佔用土地不必親自佔用，侵入者可以透過第三者對有關土地施以佔據，例如侵入者以業權擁有人的身份出租有關土地於第三者或給予第三者使用有關土地的准許（licence）8。按照《時效條例》（Limitation Ordinance，《香港法例》第 347章）第 7 條，視乎開始佔據土地的具體時間，侵入者如果連續在 12 或 20 年非法佔用有關土地並同時具備佔據的意圖，土地的原來業權擁有人就不得提出收回土地的訴訟，亦即是侵入者成功取得該土地的相逆土地業權。根據《時效條例》第 17條，原來業權擁有人本身擁有的業權亦隨即宣告終絕（extinguished）9。 

 逆權管有所須的 12或 20年是整體計算的，在這段時間內的任何時間，業權擁有人都可以藉著擁有的土地管有權而透過訴訟驅趕侵入者，而侵入者在 12 或 20 年未屆滿前是沒有任何理據去抗衡業權擁有人行使其土地管有權的。其次，在 12 或 20 年屆滿後，原來業權擁有人的業權宣告終絕，亦只相對於侵入者而言。這裡包含兩個層次： 

 第一， 假如侵入者佔據的土地當時已被業權擁有人出租了給承租人，例如說 25 年，承租人在租約下從業權擁有人取得土地 25 年的獨有管有權（exclusive possession）。當侵入者成功於租約期內霸佔該土地滿 12 或 20 年，只是承租人的業權被逆權管有，而且侵入者所取得該土地的相逆土地業權只能凌駕於承租人的業權，既不能超越該土地的租約所付予承租人的權利，也不能對該土地業權擁有人的權益，包括復歸產業權，在租約有效期間做成絲毫損害。 

 第二， 即使承租人的業權會因其土地被人逆權管有而終絕，這並不影響業權擁有人與承租人簽訂的租約，承租人仍然需要按照有關租約的條款對業權擁有人負責。例如，承租人仍然要向業權擁有人繳交租金。 

 如果侵入者在租約期滿後繼續佔據該土地，從租約屆滿的一刻開始，侵入者就正式對業權擁有人的業權進行逆權管有。如果侵入者能夠再成功霸佔該土地 12或 20年，那麼，就連業權擁有人本身的業權也告終絕，侵入者就能堂而皇之成為有關土地的真正業權擁有人。與此同時，侵入者在新的 12或 20年未屆滿前也是沒有任何理據去抗衡業權擁有人行使其復歸產業權或土地管有權的。 

 由於承租人的業權即使相對於侵入者已終絕，但他本人與業權擁有人之間的租約並不因此而終絕，承租人有權向業權擁有人放棄（surrender）租約。當承租人放棄了租約，該租約即告無效。換句話說，侵入者對業權擁有人施以逆權管有的時間正式開始計算。但如果霸佔的時間不足 12或 20年，業權擁有人就可以在承租人放棄了租約後 12或 20年的內任何時間透過訴訟而驅趕侵入者，使侵入者最後一無所有10。 

 其次，《時效條例》第 17 條使得終絕的業權只限於當時已存在的業權。如果已被逆權管有的業權擁有人或承租人從其他途徑獲得有關土地的新業權，這個新業權不受其原來業權已終絕所影響。已被逆權管有的業權擁有人或承租人可依賴這個新業權而重新獲得的土地管有權，最後透過訴訟而驅趕侵入者。 

(To be continued) 

 

Dr. Ho Koon-ki Tommy is the Associate Head of College of Humanities and Law, School of Professional and Continuing 

Education (SPACE), University of Hong Kong. He has published a number of books and articles on utopias, modern 

Chinese literature and translation. 

                                                 
7 參考 Powell v. McFarlane (1977) 38 P & CR 452, 史來德大法官（Slade J  ）的判辭，詳見頁 469。史來德大法官對於逆權管有的定義後來受到英國上訴法庭和上議院的肯定，詳見 Buckinghamshire Country v. Moran [1990] Ch 623，JA Pyre (Oxford) Ltd v. Graham (HL(E) [2002] 3 WLR 221。香港的終審法院亦採納這個意義，詳見 Wong Tak Yue v. Kung Kwok Wai [1998] 1 HKLRD 241. 

 
8關於透過發出准許而進行逆權管有，參考英國樞密院對香港上訴案件的裁決 Sze To Chun Keung v. Kung Kwok Wai David [1997] 1 W.L.R. 1232。關於透過出租而進行逆權管有，參考香港的終審法院的裁決 Cheung Yat Fuk v. Tang Tak Hong [2004] 2 HKLRD 86，(2004) 7 HKCFAR 70。 

 
9本來侵入者要逆權管有某土地 20年才可依賴《時效條例》取得凌駕業權擁有人的業權，但《時效條例》在 1991年被修訂，把所須的 20年降低至 12年。結果是所有在 1991年 7月 1日才開始的逆權管有只需 12年就可獲得相逆土地業權。 
10 關於這方面的法律，詳參 Fairweather v. St. Marylebone Property Co. Ltd [1963] AC 510。有關後來學者與法庭對上述案例的批評，詳見Wade, “Landlord, 

Tenant and Squatter” (1962) 78 LQR 541，英國樞密院在香港上訴案件 Chung Ping Kwan v Lam Island Co Ltd [1997] AC 38的判決，以及《陳天仕》在香港上訴庭的判決中袁家寧上訴法官的評論，CACV71/2003，2004年 11月 19日。 
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仲裁仲裁仲裁仲裁协议协议协议协议的的的的语语语语文及翻文及翻文及翻文及翻译问题译问题译问题译问题例析例析例析例析    蔡伟平先生    

 裁協議是指雙方當事人同意以仲裁的方式解决目前的、或將來可能發生的爭議而訂立的書面協議。其存在的形式可以是合約中的其中一個條款，也可以是一份獨立的協議。仲裁協議是仲裁得以進行的必要條件，也是仲裁員對仲裁案件管轄權的來源。訂立得好的仲裁協議，不但有效，而且能够避免將來進行仲裁程序時出現操作上的困難；其重要性是不言而喻的！ 

 然而，訂立一份好的仲裁協議需要考慮很多技術上的因素，包括仲裁適用的法律、仲裁的法定地點、仲裁的規則和仲裁員的資格等。除了這些技術上的因素外，由於中英文幷用的合約已被廣泛應用，仲裁協議的語文和翻譯也越來越重要。專業及準確的文書和翻譯，能够有效避免很多不必要的爭議。  

 本文通過以下幾個例子分析關於訂立或翻譯仲裁協議的一些常見語文和翻譯問題。  

 
 例一、中英文協議對爭議範圍的規定不一致 

 英文： 

“Any dispute, controversy or claim arising out of or relating to this contract shall be settled by arbitration in 

accordance with the UNCITRAL Arbitration Rules as at present in force.” 中文： 

“本合同下的爭議，分歧或索償均應通過仲裁解决。仲裁按目前有效的《聯合國國際貿易法委員會仲裁規則》進行。” 

 根據英文版本的規定（“Any dispute, controversy or claim arising out of or relating to this contract…”），凡與該合同有關的、或由該合同引起的爭議都可以經由仲裁解决； 而根據中文版本的規定（“本合同下的爭議，分歧或索償 … …”），只有在合同項下的爭議，如涉及合同的執行、貨物的數量和品質等爭議，才能提交仲裁解决。 

 在這樣的情况下，可能會引起當事人向仲裁庭對某些爭議事項的管轄權提出質疑。例如，如爭議的事項是有關合同有效性，根據協議的中文版本，仲裁庭未必有權處理，因爲合同的有效與否一般不被認爲是屬於合同項下的爭議。相比之下，協議的英文版本對爭議事項的規定則非常廣闊，賦予了仲裁庭權力處理所有與合同有關的爭議，包括合同的有效與否。   

 雖然,目前一些先進國家/地區（如英國、美國和香港）的法院在解釋仲裁協議的爭議範圍時，傾向於採用較寬鬆的解釋， 但在訂立或翻譯仲裁協議的時候，還是應盡可能使用廣義的措辭規定可提交仲裁的爭議事項。  

 例二、中英文協議對仲裁程序的規定不一致 

 英文： 

“Any dispute, controversy or claim arising out of or in connection to this contract shall be submitted to 

arbitration administered by the Hong Kong International Arbitration Centre （HKIAC）.” 中文： 

“凡因本合同引起的、或與本合同相關的爭議、分歧或索償均應提交香港國際仲裁中心(HKIAC)仲裁解决。” 

 仲裁的程序主要分爲兩種，分別爲“機構仲裁”（“Administered Arbitration”） 和 “臨時仲裁”（“ad hoc 

Arbitration”）。這兩種仲裁程序主要的區別在於仲裁機構（例如 HKIAC）是否具有管理仲裁程序的職能。例如，在 HKIAC 管理的仲裁程序之中，HKIAC 具有開始仲裁程序、組成仲裁庭和評定仲裁庭的收費等職能。這與臨時仲裁（ad hoc Arbitration）的程序有著很大的區別。 

 

 

 

仲



法译 | VVVVoooollll....    2222 FFFFeeeebbbbrrrruuuuaaaarrrryyyy    2222000011111111 XVI 

 在本例中，英文版本規定HKIAC對仲裁程序具有管理職能（“Administered by the HKIAC”），是機構仲裁協議；而中文版本只提到“提交” HKIAC - 這幷不能被視爲要求 HKIAC 對仲裁程序進行管理，所以它屬於臨時仲裁協議。 在這種中英文規定不一致的情况下，如果當事人也不能就此達成補充協議進行修正，申訴人開始仲裁程序時可能會遇到操作上的困難，例如，不知道應該按照機構仲裁的方式還是臨時仲裁的方式開始仲裁程序； 或者，無論申訴人選擇何種方式開始仲裁程序，被申訴人總會提出相反的觀點。由此可見，訂立一份完全一致的中英文仲裁協議，能避免出現這些操作上的難題。  

 例三、中英文協議對仲裁員資格的規定不一致 英文： 

“Any dispute arising under or out of or this contract shall be referred to arbitration in the Hong Kong. There 

shall be one arbitrator. The Arbitrator shall be a shipping commercial man with more than 10 years’ experience as 

arbitrator.” 中文： 

“本合同下或由本合同而引起的爭議應在香港以仲裁的方式解决。 仲裁員的人數爲一名。仲裁員應爲具有
10以上仲裁員經驗的商業人士。” 

 仲裁的好壞很大程度上取决於仲裁員質素。很多合同的當事人在訂立仲裁協議時，對仲裁員的資格作出規定，希望能保證將來可能發生的仲裁的質量。另一方面，如果對仲裁員資格的規定過於嚴格，可能會導致將來找不到合符資格的人士出任仲裁員，最終令到仲裁程序不能繼續進行。或者，如獲委任的仲裁員被發現不能完全符合仲裁協議所規定的資格，該仲裁員對案件的管轄權可能會受到質疑。 

 本例對仲裁員的資格作出了規定 -  仲裁員必須爲“shipping commercial man with more than 10 years' 

experience as arbitrator” 。但是，中文版本却沒有規定商業的界別必須爲“航運”（“shipping”）。另外，英文版本中的“commercial man” 是否應被理解爲仲裁員必須爲男性呢？如果是，中文版本只是使用 “商業人士”，沒有說明其性別，也欠缺準確。 挑出這些細微的差別，是否太吹毛求疵呢？ 但在實踐中，不少發生爭議的當事人，會抓住任何機會向對方或仲裁員提出質疑，以拖延仲裁程序的進行。 

 以上的幾個例子只是冰山一角， 在仲裁實務操作中還會遇到很多千奇百怪的、拙劣的仲裁協議。上述例子中出現的問題都不涉及複雜的中英文語法或翻譯技巧，而導致這些問題的原因很可能是翻譯人員的粗心大意，或缺乏相關的仲裁知識。 因此，瞭解某個法律領域的知識，對於翻譯相關的法律文書會有很大的幫助。 

 

Mr. Dennis Cai is currently the Assistant Secretary-General of the Hong Kong International Arbitration Centre (HKIAC). 

He studied laws and arbitration in Hong Kong before joining the HKIAC in 2004. He is a member of the Hong Kong 

Institute of Arbitrators (HKIArb) and an honorary member of the Hong Kong Institute of Legal Translation (HKILT). 
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Matching the MeaniMatching the MeaniMatching the MeaniMatching the Meaningsngsngsngs    
 

 
 

Source: Oi Yee Kwong and Benjamin K. Tsou,  

A Synchronous Corpus-Based Study on the Usage and Perception of Judgement Terms in the Pan-Chinese Context 
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ContributionContributionContributionContribution 
If you want to have your say on this page, please read the following submission guidelines carefully. 

 

Submission Guidelines:    

GENERAL INFORMATION 

 LEGAL TRANSLATION (法译法译法译法译) is the E-Newsletter of 

the Hong Kong Institute of Legal Translation. It is a 

platform for members as well as non-members to share 

opinions in relation to legal translation. It is a non-

periodical and non-paying publication, and at this stage 

it is distributed to our members only, unless otherwise 

specified. The HKILT is a supporter of saving the 

planet. Therefore our Newsletter is available in PDF 

format only.  It may be printed for circulation unless it 

is proved to be necessary and upon request. 

 The Editorial Board reserves the right to edit any material 

in the content, style, and format, for any reason(s), as 

well as the right to decline publication of any material, 

for any reason(s).  

 

WHO CAN SUBMIT 

 Submissions from writers or illustrators of all levels of 

experience are welcome.  

 

CONTENT 

 Materials can be in the form of articles, poems, photos, 

or anything that is inspiring with regard to legal 

translation, subject to the discretion of the Editorial 

Board. 

 Our choice of contents depends on the subject, 

creativity and presentation of the materials. 

 All materials submitted must be original or legally 

authorised, i.e. the person who submits the materials 

has the copyright of such materials or has been legally 

authorised by the author or the organisation who is in 

possession of such materials. 

 The Editorial Board reserves the right to fact-check your 

articles before it is published.  

 The author may write a short, self-introduced 

paragraph at the end of the articles or other materials. If 

it is necessary, the Editorial Board may write a short 

paragraph to introduce the author. 

 It is recommended that articles be submitted along with 

information about what articles or books you have 

published. 

 Materials submitted to the Newsletter may also be 

considered for web publication or our E-Journal. 

 

LENGTH 

 Length of articles may vary, but usually ranges from 

100 to 1500 words (loosely defined). 

 Longer, researched articles are in all likelihood 

considered for web publication or our E-Journal. 

HOW TO SUBMIT 

 Please EMAIL your contribution to editor@hkilt.com; or 

MAIL it to the following address: 
 

 

The EditorThe EditorThe EditorThe Editor    
Hong Kong Institute of Legal Translation Limited 
Room 1202, 12th Floor, New Commerce Centre 
19 On Sum Street 
Sha Tin, New Territories 
Hong Kong 

 

 

Submission via email is strongly preferred. 

 

 Please include your name, postal address, phone 

number, and email address with your submission.  

 When submitting an electronic file, please save your 

article as an editable Microsoft Word Document and 

send by email as an unzipped attachment. When 

preparing an electronic file, the fewer layout 

specifications (such as multiple columns, font changes, 

type size, page parameters, automatic numbering, etc.) 

the better. Please use italic, sub- and superscript, and 

special characters as needed.  

 Hard copy submissions are also acceptable in the mail. 

� Manuscripts must be legible no matter whether 

they are computer-printed / typed or handwritten. 

Please avoid unusual or very small typefaces.  

� Hard copy submitted will not be returned. 

 If you would like to submit a photo, you may email a 

digital file or mail the photo to us. Photos submitted by 

mail will not be returned. 

 

AFTER SUBMISSION 

 An Acknowledgement of Receipt will be issued and 

emailed to the authors once submissions are received.  

 The Editorial Board shall read and respond to the 

author within four to six weeks after receipt of the 

materials.  

 Final decisions are made only after all materials on 

hand are evaluated. 
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The Council As at 31st December 2010 2011 – 2013 

Chairperson Dr. Emily POON Wai-yee Dr. James LAU Kit-hung 

Vice-Chairperson Dr. James LAU Kit-hung Dr. Emily POON Wai-yee 

Secretary Mr. Timothy YUEN Siu-kee Mr. Timothy YUEN Siu-kee 

Assistant Secretary Ms. Celina NG Sze-ming Ms. Celina NG Sze-ming 

Treasurer Mr. Victor YU Fai Mr. Victor YU Fai 

Accounting Officer Ms. Pakky LEI Pui-kei Ms. Pakky LEI Pui-kei 

Public Relations Officer Mr. Stanley LEUNG Hon-por Mr. Stanley LEUNG Hon-por 

Public Relations Officer II Mr. Sidney LAM Sheung-yin Mr. Sidney LAM Sheung-yin 

Translation Director Mr. David TAI Yau-nim Mr. David TAI Yau-nim 

Council Member Ms. Cynthia Lai Wing-kit Ms. Cynthia Lai Wing-kit 

Council Member Ms. Sandra SIU Yan-yin Ms. Sandra SIU Yan-yin 

Council Member – Mr. Desmond FONG Kim-fai 
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ApplicationApplicationApplicationApplication    for Membershipfor Membershipfor Membershipfor Membership 
 

If you are a participant of the legal translation sector or interested in legal translation, we would like 

to invite you to join the Institute to become one of our members. Should you wish to join the Institute, 

please complete the application form together with copies of documents showing your academic 

qualifications and working experience relevant to the application, and a crossed cheque made 

payable to “Hong Kong Institute of Legal Translation Limited”. The application form is available in 

PDF format. Upon completion, please send the application form duly signed together with copies of 

your certificates, the crossed cheque and other relevant documents to our contact address: 

 

 

 

The RegistrarThe RegistrarThe RegistrarThe Registrar    
Hong Kong Institute of Legal Translation Limited 

Room 1202, 12th Floor, New Commerce Centre 

19 On Sum Street 

Sha Tin, New Territories 

Hong Kong 
 

 

 

To download the application form, please click the link below: 
http://www.hkilt.com/news/55_newHKILT%20Application%20Form%20(APP-10-11-REV01).pdf 

 

For enquiries about the application procedures, please contact the Registrar: 
   

Dr. James Lau 
 

Telephone: 2116-2669 

Email : registrar@hkilt.com  

 

 

 

 

DonationDonationDonationDonation 
 

Your generous donation will enable our fledgling Institute to continue and grow. The donators’ name 

will be carried (with prior permission for the disclosure from the donator) in our next issue. Please fill 

in the donation form as attached and return it to us together with a crossed cheque or bank receipt 

according to the instructions set out in the form. Should you have any queries, please don not hesitate 

to contact us on 2116-2669. 
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